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IN THE SUPREME COURT OF THE UNI TED STATES

C e o o o Lo Lol ox
UNI TED STATES,
Petitioner
V. : No. 08-1224
GRAYDON EARL COMSTOCK
JR, ET AL.
C e o o o Lo Lol ox

Washi ngton, D.C.

Tuesday, January 12, 2010

The above-entitled matter came on for

oral argunment before the Suprenme Court of the United

States at 10: 03 a.m

APPEARANCES:

GEN. ELENA KAGAN, ESQ, Solicitor General, Departnent

of Justice, Washington, D.C ; on behalf of
Petitioner.
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Def ender, Raleigh, N C; on behalf of

Respondent s.

1
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

CONTENTS

ORAL ARGUMENT OF
GEN. ELENA KAGAN, ESQ

On behalf of the Petitioner
G ALAN DUBA S, ESQ

On behal f of the Respondents
REBUTTAL ARGUMENT OF
GEN. ELENA KAGAN, ESQ

On behal f of the Petitioner

2
Alderson Reporting Company

PAGE

27

57



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: W' |l hear argunent
first this norning in Case 08-1224, United
States v. Constock

Gener al Kagan.

ORAL ARGUMENT OF GEN. ELENA KAGAN
ON BEHALF OF THE PETI TI ONER

GENERAL KAGAN. M. Chief Justice, and may
it please the Court:

Article | of the Constitution permts
Congress to enact section 4248, which is the limted
Federal civil commtnent statute at issue in this
case.

To see why, to understand the basis for this
statute, it mght be helpful to go all the way back to
1945, when what this Court later called "a
conspi cuously able commttee of Federal judges”
recomrended t hat Congress pass section 4246, a very
simlar civil commtnent |aw that has been on the
books for sonme 60 years.

The commttee there wote that the | aw was
necessary to deal with what it called the serious
probl em of what to do with insane crimnals -- and |I'm

quoting now -- "upon the expiration of their terns of
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confi nenent, where it would be dangerous to turn them
| oose upon society and where no State will assune
responsibility for their custody."

That is exactly what Congress concl uded
here. Congress could reasonably find that section

4248 was necessary to prevent a simlar problem The

Federal Governnment has nentally ill, sexually
dangerous persons in its custody. It knows that those
persons, if released, will commt serious sexua

of fenses; and it knows too that States are often not
in a position to deal with such dangers, not in a
position to take custody and care and responsibility
for those persons upon rel ease from Federal prison.
This is essentially a transitional problem
that the Court was -- that the Congress was dealing
wi th, how to manage the transition from Federal
custody to State superintendence and responsibility.
JUSTI CE KENNEDY: Well, is part of the
statutory schene that you can be commtted to Federa

custody for, say, a year and then the State takes it

over?

GENERAL KAGAN: That is correct, Justice
Kennedy. 1In fact, what the statute requires is for
the Attorney Ceneral really to -- immediately upon

commtnment, to go to a State, if he hasn't done so
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beforehand -- to go to two States, the State of
domcile and the State of prior conviction.

JUSTI CE KENNEDY: Wiy would a State want to
i ncur that extra expense if --

GENERAL KAGAN. Well --

JUSTI CE KENNEDY: -- if the Federal
Governnment is going to do it for thenf

GENERAL KAGAN:. What Congress found was that
States often were not willing to incur that extra
expense, even if the Federal Governnment was not going
to do that for them and what this |egislation was,
was a response to that reality. It was --

JUSTI CE G NSBURG. \What was the experience
under 42462 You pointed out that that has been on the
books for sone tinme, and there efforts nust be nade to
have the State take the person.

When the civil commtnment is used follow ng
the end of a term-- let's say soneone is insane --
how often does it end up that the State takes
responsibility and how often is it that the person
stays in Federal custody?

GENERAL KAGAN: | think it is unusual,
Justice G nsburg. It’s not the usual course that the
State does take responsibility. But the Federal

statute commts the Attorney General and the Bureau of
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Prisons to try to persuade a State to take custody, to
defer to the State if a State has sone reason to take
custody, but -- but make sure that the Federa
Governnent is a kind of backstop, so that if the State
does not take responsibility and does not take

cust ody, the Federal Governnment will ensure that the
person will not be rel eased, the person who has been
found to be both nentally ill and sexually --

JUSTICE G NSBURG. But the likelihood is
that the person wll stay in Federal custody?

GENERAL KAGAN: | think that that's fair,
that the likelihood is that the person will stay in
Federal custody until such tinme as a court finds that
the reasons for that custody have | apsed. But, again,
the State always has the ability to cone in and say:
W would like to take control over this person. And
nore to the point, the Attorney Ceneral has the
responsibility to keep going to the State and to try
to see if he can transfer custody to the State.

JUSTI CE SCALI A: Wat -- what -- what power
conferred upon the Federal Governnent by the
Constitution permts the Federal Governnment to assure
that sexual predators are not at |arge?

GENERAL KAGAN:. | think the power,

Justice Scalia, is the power to run a responsible
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crimnal justice system to run a crimnal justice
system that does not itself endanger the public.

CH EF JUSTI CE ROBERTS: So you woul d say
that the Federal Governnent has no such power
I ndependent of the crimnal conviction? |In other
wor ds, that Congress could not pass a | aw saying, |ust
as this one says, we are going to commt people who
are sexual ly dangerous until a determ nation that they
are not or until the State can take thenf That power
woul d not be in Article I'?

GENERAL KAGAN: Wt hout the person having
entered the crimnal justice systemin any way.

CHI EF JUSTI CE ROBERTS: Right. | understand
your argunent to be that this power is necessary and
proper, given the fact that the person is in Federa
custody for sone other reason, crimnal conviction.

GENERAL KAGAN: That has been the
governnment's case throughout this litigation, that it
has al ways depended on the fact of Federal custody, on
the fact that this person has entered the crimna
justice system has been -- four of the five of these
peopl e --

CH EF JUSTI CE ROBERTS: Yes.

GENERAL KAGAN: -- have been convicted and

have served prison terns. And the question really is,
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wel |, given that, given that the Federal Governnent
has custody of these people, that it's difficult for
the States to -- to take responsibility for these
people after the prison termis finished.

CH EF JUSTI CE ROBERTS: Well, why doesn't
the Federal Governnent's authority to have custody
because of the crimnal justice systemend when the
crimnal justice systemis exhausted? |In other words,
when the sentence is done?

GENERAL KAGAN: Because the Federa
Governnment has a responsibility to ensure that rel ease
of the people it has in its custody is done
responsibly, is done in such a way --

JUSTI CE SCALIA: But you said no. | nean,
there is no constitutional power on the part of the
Federal Government to protect society from sexua
predators. And, you know, once the Federal custody is
at an end, it seens to ne that's the only power you
coul d be relying upon.

GENERAL KAGAN: | think that the power to
run a responsible crimnal justice systemextends to
the way in which the Federal CGovernnent rel eases these
prisoners. And --

JUSTI CE KENNEDY: Coul d the Federa

Governnment order a conmm tnent of anyone who's been in
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Federal custody over the last 10 years?

GENERAL KAGAN: Justice Kennedy, | think
that that woul d be a nuch harder case. There are sone
peopl e, of course, who are on supervised rel ease and,
for exanple --

JUSTI CE KENNEDY: No, no, no. That mnakes
your -- ny hypo too easy for you.

(Laughter.)

GENERAL KAGAN: Ckay. Wwell, I'll grab your
difficult hypo, then. And I would say that that would
be a different case and that the Federal Governnent
woul d not have the -- the power to commt a person who
Is -- has been rel eased from prison and whose period
of supervised release is also conpleted. At that
point, the rel ease has been -- the transfer to State
responsibility and State control has occurred, and the
Federal Governnment woul d have no appropriate role.

JUSTI CE KENNEDY: So that nust be because
there is a | ack of Federal power.

GENERAL KAGAN: Yes, | think that that's
correct, that at that point the State police power
over a person has been fully reestablished.

JUSTI CE SCALIA: But it's fully
reest abl i shed once he wal ks out of Federal prison, at

| east if he wal ks out of Federal prison into a State.
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GENERAL KAGAN: | think that that's not
right, Justice Scalia. | think that there is a
transition period, and what this statute is designed
to do is to deal with that transition period and to
make sure that sexually dangerous, nentally ill people
don't fall through the cracks between Federal custody
and the reestablishnment of State control.

JUSTI CE SCALIA: Well, but they don't fal
through the cracks if the Federal Government notifies
the State into which this prisoner is to be rel eased:
W are going to release a prisoner; we think he's
sexual |y dangerous; you should take sone action to be
sure that he doesn't harm society. Because that's a
State police function, it's none of our business.

GENERAL KAGAN: | think Congress could
reasonably find that that is insufficient. Congress
coul d reasonably find that the State -- that the
rel ati onship between the State and the individual has
been sufficiently disrupted as a result of what is in
many of these cases an extended period of Federa
custody, that it's not so easy to establish --
reestablish it all at once. And I would point to you
as proof of this the supervised rel ease systemitself.

JUSTI CE SOTOVAYOR: Under your theory --

under the theory that you are proposing, then, any

10
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

dangerous person, whether it's because of nental
i1l ness or any other reason, could be held
indefinitely --

GENERAL KAGAN: No --

JUSTI CE SOTOVAYOR:  -- under a civil
comm tnent statute, because what you're saying is that
t he Federal Governnent, nerely because of their --
their tie in control of the individual, has an
unlimted constitutional power to then civilly commt
t hi s danger ous person.

GENERAL KAGAN: | think what woul d prevent
that, Justice Sotomayor, is the Due Process C ause.
It is obviously the case that there are other
constraints on governnental action than Article I.

JUSTI CE SOTOVAYOR: Wl |, what -- what
constrains the governnent under the Due Process { ause
frominvoki ng a dangerousness nerely because soneone
has a long history. W have many crim nal defendants
with long histories of violent behavior. Mny of them
conti nue that violent behavior in prison, and sonme of
themat the end of their termare |l et out, because
their term has been conpleted. So what -- what in
the Due Process Cl ause protects --

GENERAL KAGAN. Well, I think that the

history of this Court's cases woul d suggest that if
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this were a person without nental illness that the
civil commtnment statutes --

JUSTI CE SOTOVAYOR: But that's where I'm
trying to understand --

GENERAL KAGAN: Yes, that the civil --

JUSTI CE SOTOVMAYOR: -- the connection
between the nature of the nental illness and the
constitutional power that you are claimng. Wat --
what is it that gives you that power?

GENERAL KAGAN. Well, if you go back to a
case |i ke Kansas v. Hendricks, which is of course
where this Court thought about civil conm tnent
statutes with relation to sexually dangerous
of fenders, | think the Court nmade clear that it was
I nportant in that case that there be not only sexua
dangerousness, but also nental illness, in order to
I nvoke the civil comm tnent statutes.

JUSTI CE G NSBURG. Are you saying that as
far as those limtations, the question Justice that
Sot omayor was asking, the limtations on the Federa
Government woul d be the sane as they are on the
States? But that’'s a different question from whet her
the Federal Governnent has any power at all

GENERAL KAGAN: You said it better than

did, Justice G nsburg. That's exactly right, that of

12
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course there are constraints on the Federal Governnent
inusing civil commtnent statutes, that they are the
same as the -- the constitutional constraints on the
St ates when they use that power. But this is a

di fferent question. The question presented here is
only whether -- assum ng that the Federal Governnent
Is acting wthin other constitutional constraints in
making this civil commtnent, whether Article I
enables it to do so because of the special custodial
role in these cases. And --

JUSTI CE SCALI A: GCeneral Kagan, you are
relying on the Necessary and Proper C ause, right?

You say: But “necessary and proper” doesn't nean it’'s
necessary and proper for the good of society. It
neans it’s necessary and proper for the execution of
anot her power that the Federal Governnent is given by
the Constitution.

Now, why is this necessary for the execution
of any Federal power? The Federal crimnal proceeding
has term nated. The individual is released. You
could say it's necessary for the good of society, but
that's not what the Federal Governnent is charged
with. Wy is it necessary to any function that the
Federal Governnment is performng? It has conpleted

its performance of the function of incarcerating this
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i ndi vidual until he has served his puni shnment.

GENERAL KAGAN. The Court has al ways sai d,
Justice Scalia, that the Necessary and Proper C ause,
the question is, is it necessary and proper to the
beneficial exercise of Federal powers? And so this
Is, that it is necessary and proper to the benefici al
or, what | said before, the responsible exercise of
the Federal power to operate a crimnal justice
system which includes the responsibility to ensure
that those people who have been in custody in that
Federal -- in that crimnal justice system are not
rel eased irresponsibly.

JUSTICE ALITO Isn't it the case that --

JUSTI CE KENNEDY: But the brief -- excuse

JUSTICE ALITO Well, | was going to ask, is
it the case that the unwillingness of States to step
into this area in these instances is a consequence, at
| east in part and perhaps in |arge part, of the
Federal incarceration, that as a result of the Federa
i ncarceration, the person is no |onger viewed by the
State as -- as having domcile within the State, the
State of prior domcile has no way of know ng whet her
that person would return to a domcile in the prior

State? |Is that -- do you think that is a fair

14
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under st andi ng of the reason for the enactnent of this?

GENERAL KAGAN: Just to make sure that |
understand the question, that the reason for the
enactnment in part has to do with the fact that the
Federal Governnent has assunmed cust odi al
responsi bility and has disrupted the relationship
between the State and the citizen, | think that that’s
exactly right, Justice Alito.

But in sone sense, it's not just that the
Federal systemfinds itself in possession and custody
of these people, but the Federal -- what Congress
could reasonably find is that the Federal Governnent
knows that there’ s nobody el se to take appropriate
custody and care and that the reason that there's
nobody el se to take appropriate custody and care has
to do with the Federal action itself.

JUSTICE G NSBURG So, is the prisoner --

CHI EF JUSTI CE ROBERTS: So, if there were --

JUSTICE GNSBURG Is it -- is it a prisoner
who has served his tine in, say, a Federa
penitentiary in Chio but is a domciliary of Arizona,
what happens when the prisoner is rel eased, say, after
10 years? Released to Chio, sent back to Arizona?
What ?

CGENERAL KAGAN:. The default position is that

15
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the prisoner is released to the place where the

pri soner was convicted. Now, that -- the prisoner nay
or may not have any relationship with that State. The
person may have lived there, may not have |ived there.

The -- the Federal prison system does
soneti mes nmake ot her arrangenents. The idea behind
any release is to try to nake sure that the person is
rel eased to the place where a -- a future lawful life
will be nost likely. But in many of these cases, the
prisoner ends up being released to a State that has no
current relationship with the -- with the prisoner,
sonetimes has had -- never had any relationship with
the prisoner, and at any rate doesn't now, because the
peri od of Federal custody has disrupted that
rel ati onshi p.

And what the Federal Governnent is doing
here is essentially to deal with this transition
problemto nmake -- to nake sure these people don't
fall between the -- the cracks, and to ensure that
where there is a sexually violent and nentally il
person who one has reason to believe will commt
further offenses, that appropriate care and custody of
t hose people is ensured.

Now, this is no different from what Congress

has done on other occasions as well. This is not the
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first such Federal civil commtnment statute. This is
not a newfangled thing. Section 4248 is identica
in-- in all relevant constitutional respects to
section 4246, which is the general civil conm tnent
statute for nentally ill, dangerous people generally,
not with any sexual --

CH EF JUSTI CE ROBERTS: But, Ceneral --

GENERAL KAGAN: -- conponent to it.

CHI EF JUSTI CE ROBERTS: | understood you in
your response to Justice Alito to say, if | renenber,
that it was not just the fact of Federal custody, but
the fact that there are no States or there may wel |
often be no States willing. Wat if every State is
willing; | nean, every State is willing to take the
peopl e on out of a concern to protect their citizens.
Does that sonmehow nean there’s no necessary and proper
power ?

GENERAL KAGAN: | think when we are dealing
with the Necessary and Proper C ause, we are asking
our sel ves whet her Congress reasonably acted in a given
situation --

CHI EF JUSTI CE ROBERTS: | guess it wouldn't
be necessary, is what you are saying?

GENERAL KAGAN. Well, if -- if -- that's

exactly right, that if the facts before Congress were
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such that there were no difficulty with this
transition period and that nobody ever fell between
the cracks, an entirely different question would be
presented, and then there woul d be sonme kind of
argunment that at that point, in those circunstances
State police power would be the appropriate default
position. But --

JUSTI CE SCALI A: GCeneral Kagan, | -- | find
it difficult to believe that if the Federal Bureau of
Prisons wote the governor of the State into which
this person is to be released, and they try to rel ease
himin the State where he -- he will in the future
reside, and said, we are about to release this person
in 60 days or whatever, in our view there are serious
mental problens, and we think the State ought to
consi der comm tnent proceedings, | find it difficult
to believe that an el ected governor or an el ected
attorney general would ignore that letter.

GENERAL KAGAN: | do believe, Justice
Scalia, that Congress reasonably coul d have found that
there were difficulties in nmaking this transition.
The cost of comm tnent of these people is very high,
much hi gher than standard incarceration. | believe
the States say in their amcus brief that it's sone

$65, 000 a year per person per year, and -- and the
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State may feel as though it shouldn't have
responsi bility over this person --

JUSTI CE SCALI A: The governor is going to
say that at the next election: It would have cost too
much to put this guy up

GENERAL KAGAN. Well, I think people --
peopl e judgnents --

JUSTI CE SCALI A:  You know, it costs $65, 000.

GENERAL KAGAN: Peopl e make judgnents al
the time. And | think there's -- there's no evidence
to suggest that Congress was not acting reasonably in
understanding this as a significant problem And --

JUSTICE G NSBURG Was it -- was that a
consi deration? You nentioned that this originated,
4246, with a -- with a coonmttee of judges who said,
we have a problem D d they --

GENERAL KAGAN: That is exactly right,
Justice G nsburg, and maybe that's the -- the best
answer to Justice Scalia, is history, and it's history
on two separate occasions, which this Court has noted.

It's history when -- when this conmttee of
Federal judges chaired by Calvert Mgruder, i ncluding
Learned Hand, said we have a real problemhere wth
peopl e being let go out of the Federal system and the

States not stepping forward and taking responsibility
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for them And the Court confronted and -- and thought
about the exact sane probl em when Congress passed in
1984 section 4243, which is the civil conm tnent
statute that applies to insanity acquittees, people
who are acquitted on the basis of insanity.

And this Court in Shannon said that, | think
the -- the language is, "Federal courts decried tine
and again the gaping statutory hole,” that is the hole
that -- that existed because people were acquitted on
the basis of insanity and -- and States were not
willing to step forward and take custody of those
people in the way that they woul d have taken custody
of those people if they had been acquitted of insanity

in the State court systens.

JUSTICE SCALIA: | nmust say I'm-- |'m not
terribly inpressed with -- with the argunent --

GENERAL KAGAN: | can tell, Justice Scalia.

JUSTI CE SCALIA: -- the States won't do it.

(Laughter.)

JUSTI CE SCALIA: | nean, this -- thisis a
reci pe for the Federal CGovernnent taking over
ever yt hi ng.

GENERAL KAGAN:  No, | --

JUSTI CE SCALI A: The States won't do it;

therefore, we have to do it. It has to be done, and

20
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therefore the Federal Governnent steps in and does it.

GENERAL KAGAN: | don't think so,

Justice Scalia. | think, in fact, that -- that
Congress on each of these three occasions has |imted
the civil commtnment power only to people who have
been -- who are in the custody of the Federa

Gover nment and over whom the Federal Governnent has a
di stinctive responsibility.

I will give you an exanple, Justice Scali a.
| mean, suppose that there was sone very contagi ous
formof drug-resistant tuberculosis that had -- had
becone prevalent in the prison system and States were
not able to deal with that, with quarantining these
peopl e upon their rel ease date, and Congress sai d:
You know, the best thing to do is to have the Federa
Governnment act as the appropriate quarantining
authority because we don't think that States are able
to step up and deal with this problem

Wul d anybody say that the Federa
Gover nnment woul d not have Article |I power to effect
that kind of public safety nmeasure? And the exact
same thing is true here. This is exactly what
Congress is doing here, is to make sure that nentally
ill, sexually dangerous --

JUSTI CE KENNEDY: Well, when | was thinking

21
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about your hypothetical, I thought, well, that's a
pretty easy commerce power argunent. | -- | notice
that in -- in the governnent's position, you don't

argue the Commerce C ause very nuch, and | -- we’ve

got Morrison v. Brzonkal a | ooking at you and Printz
and so forth.

But it -- suppose Congress said there is a
class of commttable, dangerous sex offenders that are
crossing State lines and using interstate facilities,
and nade those findings. Wuld that be sufficient to
establish a Federal comm tnent |aw?

CGENERAL KAGAN:. Well, as you say, Justice
Kennedy, the governnment has never argued the Commerce
Cl ause here in the sense that it has never argued that
these activities have a substantial effect on
interstate commerce, and it hasn't done so because of
the Morrison -- the Morrison precedent.

The Commerce Clause | think is relevant in
two ways. It's relevant first because, of course,
it's often the Cormerce Cl ause that gives rise to the
power to crimnalize conduct and to punish people for
that conduct. So | think in -- in three of the five
of these cases, the initial power to crimnalize the
conduct is based on the Commerce C ause.

The Commerce Clause is also rel evant here
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because the Commerce Cl ause does give rise to a set of
Federal |aws having to do with sexual offenses, sexua
solicitation of a mnor, sexual exploitation of a

m nor when interstate conmerce is involved, and when
the Internet is involved. And we do think that that
provi des an additional basis, not a sufficient basis,
but an additional basis to -- to approve this law in
the sense that these are the people who are npst
likely, really, to violate such Federal |aws which are
based on the Commerce Clause in the future.

And the reason they are nost likely is
because all of them have done it once before, and al
of them have been found to have the kind of nental
i1l ness that makes it --

JUSTI CE SOTOVAYOR: But that's -- but that's
an easier case, because at |east you have an
i nterstate connection to the offensive conviction and
the ground for future commtnent. But these statutes
don't depend on that elenment being a part of the
comm tnent process. There's no -- there's no
congressional -- there's no tie to a congressiona
power that justifies the commtnent other than that
the person is sexually dangerous.

GENERAL KAGAN: The -- the essential tie to

a congressional power is the tie of these people to
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the Federal crimnal justice system because they are
i n Federal custody.

JUSTI CE SOTOVAYOR: It's that speci al
rel ati onshi p.

GENERAL KAGAN. That's -- that's right. And
in addition to that, these are the people who are nost
likely to violate Federal |aws based on the Conmerce
Clause in the future -- nost likely to violate such
| aws because they have done so in the past and because
they have nental conditions that make it extrenely
difficult --

JUSTICE STEVENS: But isn't it true that
this statute applies even if a person has not been a
sexual offender in the past?

GENERAL KAGAN: It -- it does, Justice
Stevens. There have been 103 --

JUSTI CE STEVENS: So that argunent doesn't
take care of that --

GENERAL KAGAN. Just to put sonme nunbers on
the table, there have been 103 peopl e who have been
certified under these |aws. Eight under -- under this
| aw. Eighty-three of them have commtted sexua
of fenses; 20 --

JUSTI CE STEVENS: No, but ny point is the

| aw applies to a person who is convicted of arned
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robbery or bank robbery, and just before the end of
his termin prison the authorities decide he is in
fact a potential sexual offender. They can detain
hi m

GENERAL KAGAN: Yes, yes, that's right. As
I was saying, 20 of these people fall wi thin that
category, that -- that they are in prison for a
nonsexual offense.

JUSTI CE STEVENS: Right.

GENERAL KAGAN: All of those peopl e have had
prior sexual convictions in their history.

JUSTI CE STEVENS: But that's not -- that's
not a necessary elenent of the -- of the statute --
under the statute, is it?

CGENERAL KAGAN: What is necessary is two
things: First, that the person in fact have engaged
in sexually violent behavior or child nolestation. So
there’s a factual predicate there. And -- and so far,
the Bureau of Prisons has found that about 15, 000
peopl e whom it has reviewed neet that factua
predi cate. O those, the Bureau of Prisons has

certified only 105 of those, who were also found to

have the kind of nental illness that made it
reasonably likely that -- that they would continue to
commt this -- these kinds of offenses.
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JUSTI CE SCALI A: What about release fromthe
Arny? Wuld that -- would that also -- if | want to
turn this -- this person after discharge at -- you
know, | oose upon the society, could the Federa
Governnment commit that person?

GENERAL KAGAN:. M. Chief -- excuse ne,
Justice Scalia -- | didn't nmean to pronote you quite
so qui ckly.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Thanks for thinking
it was a pronotion.

(Laughter.)

JUSTICE SCALIA: And |I'msure you didn't.

(Laughter.)

GENERAL KAGAN:  Justice Scalia, I -- I do
think that the mlitary has special responsibilities
with respect to those people init. |In general, |
woul d say that the relationship between a prisoner and
a -- and a jailer is nore conprehensive than any other
kind of relationship that one can nane.

But | do think that the mlitary
rel ati onshi p approaches that. And in the mlitary, |
think the mlitary indeed would take this kind of --
these kinds of facts extrenely seriously, probably

woul d conmt such a person and -- and try very hard to
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transfer that person eventually to State custody.

If | can reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

M. DuBois. Is it "due-BWAH' or --

MR DUBAS: It is, Your Honor.

CHI EF JUSTI CE ROBERTS: M. DuBoi s.

ORAL ARGUMENT OF G ALAN DUBA S
ON BEHALF OF THE RESPONDENTS

MR DUBAOS: M. Chief Justice, and may it
pl ease the Court:

| really think the governnment gives the gane
away a bit in its opening statenent when it
characterized this law as a | aw that was necessary to
prevent the problem of rel easing sexually dangerous
individuals. And | don't think that that is what the
Necessary and Proper Cause is designed to do.

The power to enforce the | aw which brought
the defendants into Federal custody in the first place
has been exhausted. The defendant has been tried and
convi cted, and he's sentenced and he's served his
sentence. That | aw has been fully vindicated. At
that point, any further detention nust stand on an
I ndependent constitutional footing. It cannot --

JUSTICE G NSBURG Do you -- M. DuBois, do

you take that same position with respect to not guilty
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by reason of insanity? Soneone is convicted, say, in
the District of Colunbia -- say, John Hinckley is
found by the jury to be not guilty by reason of
insanity, nust he then be all owed out of Federa
custody, and it depends if his honme State or any other
State wants to pick himup?

MR. DUBAOS: No, Justice Gnsburg. | think
not guilty by reason of insanity is a -- is a
different case for a couple of reasons. First off,
the commtnment that flows froma not guilty by reason
of insanity verdict is directly linked to the Federal
| aw whi ch brought you into custody in the first place.
The person is found to be -- to have been committed
the crime, but he is only -- he is only excused from
puni shment for that crinme by basis of his nenta
Illness. So there’s a direct |ink between the -- the
crime which brought you into Federal custody and your
subsequent commit nent.

The ot her distinction, of course, is that
not guilty by reason of insanity nust be pled by the
def endant, and in sone sense the conmtnent is in lieu
of punishnment; it's not an additional punishnent
tacked on at the end of the sentence. So | don't
think that the infirmties of 4248 are at play at al

in --
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JUSTICE G NSBURG And so what's the power
that the Federal Governnment is exercising when it
comm ts soneone who has been found not guilty by
reason of insanity?

MR. DUBAOS: They are vindicating their
interest in the specific crimnal |aw which brought

the individual into custody, which presumably in nost

cases -- in all cases, | guess -- is supported by an
enunerated power. It is -- as | say, the comm tnent
IS -- is a substitute for punishnent, it's in lieu of

puni shment, but it's directly linked to the crine
whi ch brought the individual into Federal custody.

JUSTI CE STEVENS: M. DuBois, what is your
answer to the hypothetical that General Kagan posited?
Supposi ng after a man has been sentenced, say, to
30 days for gun possession, 20 -- 10 days before he is
to be released, it's determ ned he has a conmuni cabl e
di sease -- he would spread a disease if he gets out.
Could the -- could the Federal CGovernnent have the
power to detain himat the end of the 30 days?

MR DUBAS: Well, Your Honor, | think a
single individual with a single conuni cabl e di sease,
a defendant with tuberculosis --

JUSTI CE STEVENS: Ri ght.

MR DUBOS. -- or sonething of that nature,
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| don't think would -- would call for that type of --
of Federal Governnent --
JUSTICE STEVENS: It may not call for it.

My question is would it have the power --

MR DUBAOS. | would say --

JUSTICE STEVENS: -- not to release him
because there -- there’s strong evidence that, as soon
as he gets into the society, the disease will -- wll

pass to others?

MR DUBAOS. Well, Your Honor, | would say
that, in the sane way that nental health is a uniquely
State function, so too is public health. And we woul d
say that, no, the Federal Governnent cannot detain
t hat person past the end of his sentence, and that --

JUSTI CE SCALIA: W -- we have a Federal
agency that's -- that deals with communi cabl e
di seases. It's part of the National Institute of
Health, | believe. |Is that agency ultra vires?
mean, aren't communi cable -- | nean, if anything
relates to interstate commerce, it's comuni cabl e
di seases, it seens to ne.

MR DUBAOS. | was about to say, Your Honor,
you know, that's the -- that's the other I think
significant difference that Justice Kennedy pointed

out, that there is a clear hook to interstate comrerce
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when we are tal king about communi cabl e di seases, and
that hook is sinply not present.

JUSTI CE BREYER: Well, why -- why not? |
mean, is there anything to prevent the United States
Governnment to say: Mental illness is serious problem
in the United States, and we feel the States sonetines
do a good job, sonetines they don't, but we want to
set up a group of Federal nental hospitals and
treatment centers of the nost nodern kind, and in
t hese circunstances, there will be a handful of people
who pose a threat to thenselves or others, in which
case they nust be restrained.

There m ght be due process probl ens, whether
you have the right person, whether they should be
restrai ned, et cetera. But doesn't the Constitution
give authority to the Federal CGovernnent to set up a
system of nental illness prevention and cure, if in
fact they determne that that's a desirable use of
Federal noney?

MR. DUBAS: No, Justice Breyer, | don't
think the Federal Governnent has that power.

JUSTI CE BREYER: It doesn't have the power
to set up hospital s?

MR DUBOS: It doesn't have the power to

detain individuals as a result of their nental ill ness

31
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

based on the fear that they are going to go out and
commt a crine.

JUSTICE BREYER. I n other words, if the
doctors were to say, there are a thousand people here
suffering fromnental illness, your own daughter or
m ne or someone has a -- is threatening suicide or
threatening murder? There are lots of real cases |ike
that, where people have terrible tines, and there are
not adequate State facilities. And were the Federa
Governnment to say, this is a problemthat we wish to
go into and help with, you are saying the Constitution
prohibits that? Were does it prohibit it?

MR DUBAS: Wll, | think -- | think that
woul d not be a very large extension, if it’s an
extension at all, of the holding in Mrrison, that the
Federal Governnment could not do that.

JUSTI CE SCALIA: Try the Tenth Amendnent.

MR DUBAOS: O the Tenth Amendnent, Your
Honor. And --

JUSTICE ALITO But do you -- do you think
that the Congress has the power to renedy problens
that are caused by the operation of the Federal prison
system caused by incarceration?

MR. DUBAO S: That would certainly not be the

case here, Your Honor. All of these individuals --
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there is no claimthat these individuals becane
mentally ill while in the custody of the Bureau of
Prisons. These are all, as far as | understand,
i1l nesses which predate their entry into the
Federal prison --

JUSTICE ALITO \What about the genera
proposition that if -- if the incarceration causes a
probl em then the Federal Governnent has the power,
ancillary to the power to operate the -- the crimna
justice system to renedy the problens that it has
caused by the incarceration?

MR. DUBAS: Well, Your Honor, | think they
have a power, but it’s not an unlimted power. That
power is addressed by statute --

JUSTI CE KENNEDY: | didn't hear. You think
they have a power to --

MR, DUBO S: They have a power, but it's not
an unlimted power. There is a statute, 4245, which
all ows the governnent to transfer an individual if he
beconmes ill while in the custody of the Bureau of
Prisons, to a psychiatric facility for care and
treatment. Now, by the terns of that statute,
however, that comm tnent nust end at the end of their
sentence, and | think that woul d be the extent of the

governnent's power.

33
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

JUSTI CE KENNEDY: Because the governnent --

JUSTICE ALITGO Wiy as a matter of
constitutional |aw does it end at that point?

MR. DUBAO S: Because at that point, the
governnment has no |ive Federal interest. They are --
they have effectuated the power which brought the
person into custody. They have fully vindicated the
-- the crimnal |aw that brought theminto -- into the
prisons.

JUSTI CE KENNEDY: Well, suppose, in Justice
Alito's hypothetical, he caught the comuni cabl e
di sease in the prison as a result of poor prison
condi ti ons.

MR DUBAS: Well, and I'msure stuff |ike
t hat does happen, Justice Kennedy, and, again, the
gover nnment does, while the person is in the custody of
Bureau of Prisons, is entitled to --

JUSTI CE KENNEDY: No, no. The hypotheti cal
Is that his sentence ends, and they want to commt him
to a Federal health facility.

MR. DUBAO S: Because he has -- he has caught
sone di sease --

JUSTI CE KENNEDY: Yes.

MR DUBAS: -- while in the systen? Again,
| think -- first, as a practical matter, | don't think
34
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any prisoner would take that deal. They would rather
be treated in the community. So it becones a question
of whether the person can be held for the safety of
others, and again, | think the answer is no.

JUSTICE ALITO Well, what if the person is
sinply injured in prison as a result of, let's say, an
attack by another prisoner, and now the sentence
expires. The Federal Governnment has no power to set
up hospitals or facilities to care for that person for
the duration of the -- of the injury that's -- that
was caused during the period of incarceration?

MR. DUBA S: Your Honor, | think the Federa
Gover nnent woul d have no power to do that. The --
while the individual is in the custody of the Bureau
of Prisons, the Federal Governnent does have a limted
parens patriae power to see to their care and
treat nent.

Now, | think we are getting a little bit far
afield fromthe, you know, indefinite, potentia
lifetime detention at issue here and whether, under
doctor's orders, the -- tells the person, well, you
ought to stay in the hospital for an extra week so
that this leg sets properly -- you know, sonething of
that imted duration, perhaps, mght be a good --

JUSTI CE BREYER: Well, once you re down that
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road -- | was rather surprised, but not too surprised,
that, | think perhaps with pronpting, | heard you say,
| think, that the Tenth Anmendnent woul d prohibit the
Federal Governnment fromsetting up a system of nenta
care, which you' d better tell the people across the
street, if that's your view

The -- the -- is that what you are actually
sayi ng?

MR. DUBA S: That the Federal Governnent
cannot set up a system of --

JUSTI CE BREYER. O national nental care for
mentally ill people.

MR DUBAOS: Well, again, that would have to

JUSTI CE BREYER: Because you either think
that the Constitution prohibits that or you think it
permts it.

MR DUBAS: Well, I think it would have to
relate to an enunerated power, and it would have to
be --

JUSTI CE BREYER: Yes, probably the Commrerce
Cl ause power.

MR DUBAS: -- in furtherance of an
enumner at es power .

JUSTICE BREYER So it's fine --
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JUSTI CE SCALI A:  No, no.

(Laughter.)

JUSTI CE SCALI A: The governnent can spend
noney on whatever it wants. That's the spending
power. They can set up hospitals. The issue is
whet her they can force sonebody into a hospital, not
whet her they can set up hospitals.

I was going to ask you to tell us why the
sky will not fall if we -- if we go the way you woul d
like us to. | assunme that if the problemis that the
States are unwilling to incur the expenses for these
peopl e, that Congress could pass a statute saying the
Federal Governnment will pay the expenses of any
prisoners rel eased from Federal prison.

MR, DUBO S. Absolutely, Your Honor.

JUSTI CE SCALIA: And it seens to ne that
statute, conbined with a letter to the el ected
governor, who probably wants to be re-elected, or the
el ected attorney general, wll make it pretty certain
that the State will take over the responsibility for
t he i ndi vidual .

MR DUBAOS. Wll, that's absolutely

correct, Your Honor, and that -- and that option,
which we -- we definitely believe is the best option
37
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JUSTI CE STEVENS: But, of course, that goes
to -- that goes to the question of the wi sdom of the
statute. | think, as the case cones to us, we have to
assunme that there are cases out there in which there
will be no solution such as the one Justice Scalia
proposes.

MR DUBAS: Wll, I don't know --

JUSTICE STEVENS: | think that's why
Congress acted, because they think there are such
cases.

MR DUBAOS. Wll, |I don't know that you can
make that assunption, and to the extent that the --
the fear is that the State wll decline
responsibility, | do not think that Federal power can
expand or contract based on a State's w llingness or
unwi | i ngness to accept a responsibility --

JUSTI CE STEVENS: But we are asked to decide
a question on the assunption that there are States and
there are governors who will not react to the problem
of particular prisoners who are released in Arizona or

sone place when they originally came from M chi gan or

whatever it is. | think we have to assune that there
are cases in which the statute would -- would play a
rol e.

MR DUBAS: Well, Your Honor -- Your Honor,
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| think that may be right, but there -- but there

are -- the question is: Wuat's a constitutiona
response to that problen? W can inmagine plenty of
unconstitutional responses. For instance, a person --

JUSTI CE STEVENS: Absolutely, and that's why
it seens to nme that the constitutional answer is the
same in this statute as in the case of sonebody who
I ncurs a very communi cabl e di sease and the gover nnent
wants to prevent himfrominfecting the comunity.

Wiy is it a different constitutional question?

MR DUBAS: Well, I think the different
constitutional question is -- again, | do not believe
t he Federal governnment has a general quarantine power
that doesn't -- that would allowit to hold prisoners
past their rel ease date.

| think that is a public health problem
except for -- to the extent that there may be a cl oser
nexus to a forward-1ooki ng Cormerce Cl ause hook t hat
doesn't in this case. The governnment's argunent is
purely backwards | ooking. They -- they locate the
power to commt --

JUSTI CE STEVENS: | understand. |It's purely
backwards | ooking, and it takes care of the case that
-- the prem se of the governnent's argunent is that

the release itself is a Federal act that has to be
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done responsibly, and the very release, if it causes
harmto the community, can be prevented.
MR DUBAOS: And it seens to ne that the

governnment's argunent essentially collapses into the

notion, well, if it's a good idea, it nust be
necessary and proper to do it. | think that’s just
sinply not correct. It's very -- we're going --

JUSTICE G NSBURG It's nore than the
guestion of good idea. You' re talking about
endangering the health and safety of people, so it's

MR DUBAS: Well, there --

JUSTI CE G NSBURG. The governnent has sone
responsibility, doesn't it?

MR, DUBO S: Absolutely, the governnent --
the governnment has a responsibility, but they have
certain constitutional Iimts that also nust be
respected. So the statute --

JUSTI CE G NSBURG  Yes, but you say, if the
State is unwilling to take the person, and apparently,
that is the problemthat precipitated 4246 and, now,
4248, and that -- you -- the Federal governnent is
just hel pl ess short of passing a spending neasure and
saying, State, if you do this, we'll give you the

nmoney.
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MR DUBAOS: Right. And -- and -- well, |

think there’s -- there’s a nunber of weapons in the
Federal Governnent's arsenal. First of all, there’'s
the Federal spending power. Second of all, there is

already, in the statute of 4042, a specific duty to
warn, just as Justice Scalia was positing. It already
exi sts.

Any tine the Federal Governnent is going to
rel ease a person they believe to be violent or
dangerous, they are required to warn the attorney
general of the State within a certain period of tine
before their rel ease.

At that point, |I do believe it becones a
probl emof the State polity. |If the State governor is
going to be cavalier about that type of release, then
I think the answer for that lies in the voters of that
State, to say, no, we want you to take this problem
seriously and --

CHI EF JUSTI CE ROBERTS: Well, he's not going
to be cavalier. He doesn’'t have -- he's going to say:
Don't doit. This is a dangerous person, the Federa
governnent; don't release him

MR DUBOS. And he's going to --

CH EF JUSTI CE ROBERTS: And you want the

Federal Governnment to have to be in the position of
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saying, well, we have to.

MR DUBO S. Exactly. The Federa
Governnent has to, and at that point, the State nust
make the hard political decision. Do we want to take
this person on, spend the noney necessary to --

CH EF JUSTI CE ROBERTS: Well, it may be the
Federal Government's hard political position. They
are the person holding them and the attorney genera
Is saying, don't release him and then the Federa
governnment is going to nmake the decision, well, we
have to.

MR DUBAS: And so, in that sense, it’s no
deci sion at all because the Constitution requires that
t hey be rel eased.

JUSTI CE BREYER: The -- go back once nore
because | am obviously getting nowhere with this, but
| thought that, if you set up a set of hospitals, as I
think the governnment could do, there will be a few
peopl e, sonetinmes, who have to be restrained in those
hospitals for thenselves or other's benefit.

If you set up a systemof nental hospitals,
that's even nore true. |[If you set up a university,
sone people will be sick, and they will be in the
infirmary, and occasionally, you will cone across a

person who has to be restrained, et cetera.
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Now, once you are down the road where you
admt the governnent can do that, howis a prison any
di fferent?

MR DUBAS. Wwll, I --

JUSTI CE BREYER  You set up a prison where,
in fact, occasionally, people have to be restrained
for health reasons, et cetera, and just as in the
ot her cases, sonetines that can | ast past the nornal
rel ease date, so can it in prison

Maybe there's a better way, but why isn't
this just a normal part of running this institution,
just as it is in the other cases?

MR DUBAOS: Well, we'll just start -- |
think, a couple of responses. First of all, this is
-- that is no part of the governnent's argunent in
this case. Their -- their argunent is a
backwar d- | ooki ng argunent that |ocates its power in
the fact that they have had these people in their
custody, and they can't responsibly let them go.

VWhat you are positing is nore of a
forward-| ooki ng argunent that would essentially create
a Federal parens patriae power, that the Federa
governnment has --

JUSTICE BREYER No, |I'mnot, actually. I’

just showi ng you the connection between running an
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i nstitution, which, for whatever set of reasons in the
Constitution, you have the authority to do, and then
It becones, as part of that institution, part of the
job to take care of people in a certain way.

Sonetinmes that requires a restraint, and
sonetinmes that restraint could | ast beyond the period
where in the absence of that need the person would no
| onger be part of the institution. That's true of a
hospital, of a nmental hospital, and of a prison.
Whet her they rest on the sanme power or a different
power, the governnment has the power, Federal, to
establish all of those institutions.

["mjust drawi ng institutional connections.
That's -- that's what |'msaying. Mybe that's an

unnecessarily conpl ex argunent, but |I was just seeing

it that way.

MR DUBAOS. Wll, it -- it is conplex,
Justice Breyer, and it’s also, | think,
historically -- the Federal Governnent has not

hi storically thought to have been able to have the
sort of general parens patriae power that -- that the
States do enjoy to take care of the health and
wel |l -being of its citizens. | think it would be quite
a step for the Federal Governnent to enbark on an

enterprise of that nature.
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JUSTI CE SCALIA: Don't -- don't’ States have
I nvoluntary comm t nent procedures?

MR DUBOS. Every State does, Your Honor.

JUSTI CE SCALI A:  Now, couldn't the Federa
Governnent fund a Federal -- would you find a
constitutional problemin the Federal Governnent
fundi ng an office which brings involuntary comm t nment
proceedings in a State where a prisoner is rel eased
when t he Federal Governnent believes --

MR DUBAS: There would have --

JUSTI CE SCALIA: -- the prisoner is unsafe?

MR, DUBO S: There would be absolutely no
problemw th that, Your Honor. The Congress, wth
spendi ng power, would have clear ability to fund that
type of programrun -- run and adm ni stered by the
St at es.

JUSTI CE SCALIA: And | presune the State
couldn't -- if the -- if the Court says commtnent is
proper, the State would have to accept the conm tnent,
no?

MR. DUBO S: Yes, absolutely, Your Honor.

JUSTI CE SCALIA: So why don't they do that?

MR, DUBAOS:. They should do that. | nean,

what they are doing here is what they can't do. Just
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JUSTI CE STEVENS: | guess we can all think
of a lot of different statutes Congress m ght be
enacted. W have to decide whether this one is
constitutional.

MR. DUBA S: And, Your Honor, | think that’s
absol utely right.

JUSTI CE SCALI A: Yes, but nost of the
argunment for why this is constitutional is sinply it's
necessary, and therefore it's constitutional. But |I'm
not even sure it's necessary.

MR DUBAOS: Well, I think that's right,
Your Honor.

And to answer your question, Justice
Stevens, you are absolutely right. And I think there
-- there are many tools that Congress has at its
di sposal to address this problem The spendi ng power
Is one. Every one of these individuals would be on
Federal supervised rel ease.

JUSTICE G NSBURG Yes, that's one of the
things that you nention in your brief. You said you
could vary the conditions of supervised rel ease, but
you were not at all specific about that. You said the
Federal Governnment -- the person has gotten out, they
know t he person is dangerous, so what -- what are the

measures that they would take to do what you said in
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the brief the Federal Governnent could do; that is,
set the terns of supervised release in order to
account for sexual dangerousness?

MR DUBAS: Wll, the first thing they can
do is act as a liaison between the individual and the
State. Every one of these individuals will have a
Federal probation officer who will be responsible for
their supervision during the period of supervised
rel ease. They also have the ability to go back to the
court of conviction and seek nodifications of the
ternms of supervised release, that they have certain
concerns --

JUSTI CE G NSBURG \Well, what woul d the
nodi fication be?

MR. DUBAO S: Those nodifications could
i nclude things Iike nmandating nmental health treatnent
during the termof supervised release, certain
limtations on travel, certain |imtations on
activities wwth conputers. A fairly large range of --

JUSTI CE SOTOVAYOR: But that doesn't take
care of the fact that the prisoner would be rel eased
before there was a cure found for the all eged nental
i 11 ness, neaning supervised rel ease generally has a
termlimt.

VMR DUBA S: That's correct, Your Honor.
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And | think that concern, the -- the fact that we want
to do sonething before the release is addressed by
4042, which is the duty to warn statute.

JUSTI CE SOTOVAYOR: Could -- what woul d
happen if Congress said, as part of a sentence, a
judge could incorporate a civil commtnent finding and
say: You are going to serve X anount in jail and Y
anount, and then we are going to civilly conmt you
indefinitely, because as of today, | amfinding you a
sexual predator subject to a nental ill ness.

Wul d that be constitutional, and if not,
why not ?

MR DUBAOS: Well, that would not be
constitutional, Justice Sotonmayor, because of the
indefinite nature of the commtnent. You can envision

a system-- and we had that type of systemin the

"50s, '60s, and '70s -- of indeterm nate sentencing,
where --

JUSTI CE SOTOVAYOR:  Well, | -- let's assune
it incorporates all the protections of -- of this

statute with respect to periodic review

MR DUBAOS: So if we have an
I ndeterm nate-type sentence where you -- you get a
sentence of 10 years and you are periodically reviewed

to see if you are safe to be rel eased, of course
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that’ s constitutional.

JUSTI CE SOTOVMAYOR: So it's constitutiona
because it's part of the sentence?

MR. DUBAOS: That's exactly right, Your
Honor .

JUSTI CE SOTOVAYOR: All right. Because it’s

MR DUBAOS: It's a part of the sentence.
It's part of the punishnment for the crinme which
brought you into custody.

JUSTI CE SOTOVAYOR: Well, so that would be
true whether or not you were convicted of a sex crine
or a tax crime or any other crine, so long as the
judge was nmaking a finding that this was necessary to
protect the public?

MR DUBOS. Sure. A judge -- whether you
are being sentenced for bank robbery or -- or sone
sort of sexual offense, the judge can take into
account the whole of your crimnal history in
determ ni ng what you are being sentenced for, but you
are still only being sentenced for the crinme for which
you are convicted. And that would be cabined by the
varying statutory maxes for each specific offense.

JUSTI CE SOTOVAYOR:  All right --

MR DUBOS:. That's why in this case it’'s --
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JUSTI CE SOTOVAYOR: But what you're saying
Is, then, that the nexus is -- the nexus wth the need
for the crimnal justice systemor the proper and
necessary power to address this problemends at the
poi nt of sentencing, is what you' re saying?

MR. DUBAOS: That's correct, Your Honor. At
that point the enunerated power which supported the
crime has been fully effectuated. |t has been
exhausted. There is no further backward-I| ooking
Federal power to be vindicated under Article I.

Now, there may be a forward-Iooking power.
If there is one, the governnent hasn't identified it.
But that's where the constitutional justification
woul d have to be found in this case.

JUSTI CE SOTOVAYOR: Well, it says that it
exists as a result of its control over this
i ndividual, its special relationship, and the fact
that at the end of the sentence, it has an obligation
to the public.

MR DUBAOS: And -- and that really is, |
think, historically, sort of an anomal ous argunent in
the sense that civil comm tnent has never been thought
to be part of the crimnal justice system They are
two separate spheres of governnent control and

governnment authority. And while they may intersect at
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the State level, a State doesn't civilly commt its
citizens based on the fact that it's running a prison
systemor the fact that it has themin custody. It
commts these people based on their parens patriae and
general police powers.

JUSTI CE G NSBURG \What about sonmeone who is
I nconpetent to stand trial? | take it you think that
that’s a perfectly proper application of 42467

MR DUBAS: | believe that is correct. |
t hi nk under G eenwood that type of commtnent is
appropri ate.

JUSTICE G NSBURG. Does it matter that the
person who has been found i nconpetent to stand tria
has now been in custody for three tines |onger than
t he maxi num sent ence?

MR DUBAS: | do not think that that is
constitutionally significant, because -- well, there's
a couple of reasons. But the first reason is, again,
you have a direct link to the unexhausted power. The
power to prosecute still exists, and the governnent's
interest only isn't the interest in punishnent; the
government does have an interest in obtaining a
conviction, which is still alive. And if the person
does restore -- regain conpetency to the extent that

he can be tried, he can be convi ct ed. Even i f he

51
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

cannot be -- he cannot be punished any further, he
still can be tried and convicted, and the governnent's
I nterests can be vindi cat ed.

JUSTI CE G NSBURG. Even though it may be
purely imaginary; that is, that this particul ar
person, all of the experts agree, will never be
conpetent to stand trial.

MR DUBAOS: And | think that was the -- the
logic or the trade-off in G eenwod, which was that we
were not going to require courts to nmake finely
grai ned determ nati ons about whether or not this
person or that person m ght regain conpetency, and
just decide to have a sinpler test that commtnent is
appropriate as long as the Federal Governnent's
I nterest has not been exhausted or vindicated.

JUSTICE ALITO Could you explain why the
constitutional power that provides the basis for a
Federal crimnal conviction is exhausted at the end of
the -- either the maxi mumterm of inprisonnent that
Congress chooses to establish when it enacts the
statute or at the end of the particular termthat is
given to this prisoner?

| understand why it's relevant for statutory

purposes. It may be relevant for other constitutiona
pur poses -- doubl e jeopardy and due process -- but why
52
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as a -- why does the power, the Conmerce C ause power,
the power to make rules for Federal property and so
forth, why is that exhausted at the end of the --

ei ther of those two periods? | don't quite understand
t hat .

MR DUBAS: Well, I think the reason, Your
Honor, is that at the tine of conviction and sentence,
the interest in -- the official regul ation of
interstate comerce, say, has been vindicated by this
person's conviction for doing an activity which
Congress has judged to be interfering with interstate
commerce. And that --

JUSTICE ALITO Well, only to the extent
that that's what the statute says. Take whatever the
offense is, would it be a violation of the Necessary
and Proper Clause? Let's say it's a commerce -- it's
based on the Commerce C ause. Wuld Congress exceed
it's powers under the Commerce Clause if it inposed a
sentence of |life inprisonnment wi thout the possibility
of parol e?

| nean it raises other constitutiona
guestions, but why does it raise a question as to the
extent of the power that’s being exercised by -- by
Congr ess?

MR DUBAS: Well, Your Honor, | think
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Congress does have alnost unlimted authority to set
statutory maxi nuns for different crinmes based on their
estimation of the severity of the crinme. | -- | don't
see that that poses a problem The problemhere is
that there is no necessary connection between the --
say, the regulation of interstate commerce and the
desire to prevent primarily |ocal sex offenders. It's
very difficult to say how preventing general, State-
type violent crimes has anything to do with the

regul ation of interstate commerce. And that's what
this --

JUSTI CE KENNEDY: Well, there is -- there is
in the sense that the relation between the prisoner
and his or her State is disrupted for, say, 15 years,
and then this person is just a derelict.

MR DUBAS: Well, I really think that that
argunment raises a bit of a red herring. | have been
practicing as a Federal defender for a very long tine.
| have never yet had a defendant where the Bureau of
Prisons didn’'t know where to send them And there has
never been a case where a defendant did not have a
State to go to, and --

JUSTI CE SCALI A: \Were do they send thenf
The | ast residence where --

MR DUBAOS: The -- the default is -- as the
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governnment indicated, is the court of conviction, the
pl ace of conviction, which is probably about 90
percent of the time their home State, anyway. But if
-- if they are froma different hone State, generally
the Bureau of Prisons tries to cone up with a rel ease
plan to release themto their State of domcile. And

JUSTICE STEVENS: | want to follow up on
Justice Alito's question. Supposing Congress passed a
statute that said at the expiration of every sentence,
the prisoner shall exam ned for certain reasons, and
If he fails certain tests, he shall not be rel eased
for another 30 days. Say he should be exam ned to
determ ne whether he is a sexual predator. And that’s
in every -- every sentence at the tine of the
sent ence?

MR. DUBAOS: And every -- and then,
foll owm ng that exam nation, they could be then
detai ned indefinitely?

JUSTICE STEVENS: Right. And it says so in
the statute.

MR DUBAS: | do not think that that would
be constitutional, Your Honor, because it still would
have to be part of the punishnent for the crine.

Cvil commtnent is a civil --
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JUSTI CE STEVENS: One of the elenents of the
puni shnent is that you are subjected to this
exam nation that otherw se you wouldn’t have to take.
It seens to ne nmaybe your case boils down to the fact
that -- that Congress hasn't witten the right
statute.

MR DUBAOS: W do not know that this
statute cannot be witten constitutionally. Al we
know is this statute is not witten constitutionally,
because it is effectively unlimted. It effectively
does require no connection between the underlying
crimnal charge and the subsequent commtnent. You
can be in custody for any crine whatsoever. It
doesn't have to be sex-related. You can never have
been convi cted of a sex of fense what soever.

So it really is -- there’'s alnost a conplete
de-1inking of the crinme which brought you into Federa
cust ody and your subsequent commtnent. Can we
I mgi ne hypotheticals that -- that create a link, that
rolls it into the punishnment? Perhaps, but that’s not
this statute, and this statute nust fail for that
reason.

If there’s no further questions, Your Honor,
| thank you.

CH EF JUSTI CE ROBERTS: Thank you, M.
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DuBoi s.
Ceneral Kagan, you have 3 m nutes renaining.
REBUTTAL ARGUMENT OF GEN. ELENA KAGAN
ON BEHALF OF THE PETI Tl ONER
GENERAL KAGAN. Thank you,
M. Chief Justice.

What Congress said here was sonething pretty
sinple and very reasonable. It said if we, the
Federal Governnent, have sonebody in our custody, and
we know that that person has the kind of nental
illness that’s going to cause grave danger to the
community, and we know that there is no one el se who
Is in a good position to prevent it, and we know t hat
we are in part responsible for that vacuum then we
shoul d be able to do sonething about it. That's what
section 4248 says, and section 4248 is constitutiona
for that reason

Justice Scalia has several tines suggested
that naybe there is no experience of this, but I think
that the facts of the Judicial Conference Commttee
report, stating that there were these problens with
respect to nentally ill people generally, rebuts that.
So, too, this Court's view in Shannon, that section
4243 was necessary because there was a gapi ng

statutory hole where States were not willing to step
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forward, rebuts that as well.

In fact, it is not and has never been the
case that the test here is whether a governnent action
is absolutely necessary to aid or effect a
governnmental or congressional power. The w sdom of
the statute here is not what’'s at issue: Maybe this
Is the right statute; maybe there m ght be a better
one. The only question is the constitutionality of
the statute. That sort of w sdom whether there m ght
be a better statute, that's for Congress to decide.

Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.
Thank you, counsel.

The case is subm tted.

(Whereupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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